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required to establish for the record that it has taken all reasonsble steps to resoive the technological
limitations on AIN or other means selective routing.
ISSUE 7: Branding of Services Sold or Information Provided to Customers

AT&T’s Position: AT&T believes branding is a prerequisite for achieving parity and
thereby making competition possible so Louisiana consumers can reap the benefits of effective
competition. 47 C.F.R. § 51.305(a), 311(b); FCC Order No. 96-325 9% 244, 313, 970. BellSouth
ugrees that its service personnel will advise AT&T customers they are acting on AT&T's behalf. and
will r:efrain Jfrom marketing BellSouth directly or indirectly to AT&T customers. BellSouth has
agreed 1o require BellSouth personnel to use AT&T designed "leave behind” cards when making a
service call on behalf of AT&T. However, AT&T requests that AT&T s “leave behind" cards be of
the same quality has that which BellSouth provides itself. AT&T agrees to incur the expense of
creatng such cards.

AT&T also contends BellSouth should brand 11s Operator and Direciory Assistance services
with the AT&T brand whenever AT&T chooses to have those calls routed 10 a BellSouth service
platform. The Act expressly preciudes BellSouth from imposing discriminatory conditions - such
as a refusal to hrand resold services —~on resale. 47 U.S.C.A. § 251(c)(4)(B). Additionally, the FCC
Order requires BellSouth 10 brand Operator Services/Directory Assistance services for resale unless
it 15 not technically feasible. 47 C.F.R. § 51.613(c); FCC Order No. 96-325 9 971.

BellSouth’s Position: The previous issue involved the “selective routing” question in the
context where AT&T resells BellSouth 's services using AT&T operators and not BellSouth operators.
Issue No. 7 ivolves the selective routing question in the contexi where AT&T wants 1o resell

BellSouth’s services using BellSouth's operators. In this latter scenario, AT&T has requested that
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BellSouth'’s operators brand the calls with AT&T's brand. The same techmical problems exist with
respect to this issue as exist with Issue No. 6, and BellSouth's position on this issue is the same.

ATE&T has also requested that when BellSouth persormel communicate with AT&T customers
on behalf of AT&T. BellSouth should 1) advise cusfomers they are representing AT&T: 2) provide
customer information materials supplied by AT, &T and, 3) refrain from marketing BellSouth
directly or :’nd:realy‘ 1o customers. The parties have resolved this issue with respec! to the second
and third parts, that is, the leave-behind cards and the statements made by BellSouth represemtatives
when servicing AT&T's customers. The remaining issue involves whether BellSouth personnel musi
"bramd" calls from AT&T's customers. This is the selective routing issue discussed in Issues No. 6.
ANALYSIS AND FINDINGS:

“Branding is a technically available option only in conjunction with selective routing. A+ such
time as selective routing becomes available (see discussion at Issue 6, supra), BellSouth shal! “brand”
its services as requested by AT&T However, until such time, “branding” remains technically
infeasibie
ISSUE 8: This issue was resolved by the parties prior to arbitration
ISSUE 9: Name/Logo Appearance on Cover of White and Yellow Page Directories

AT&T's Position: /n order 1o inform Louisiana consumers about the choice they have in
local service carriers, AT&T believes BellSouth should have to display the AT&T logo on
BellSouth's telephone directories on terms and conditions at parity with those which BellSouth
provides itself. This issue is subject to arbitration because BellSouth Advertising and Publishing
Company ("BAPCQO") is a wholly-owned subsidiary of BeliSouth and BellSouth can instruct BAPCO

10 follow the direction of this Commission. Indeed, BellSouth has used BAPCO in the past to fulfill
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- its legal and regulatory obligations. The Louisiana Regulations require that BellSouth (or its

affiliates), provide white page directory listings. BellSouth will no doubt look to BAPCQ 1o fulfill
BellSouth's legal obligation. Moreover. it is clear that the legal distinction berween BAPCO and
BellSouth ts often blurred BAPCQO admitted during this arbitration proceeding that the telephone
rmumber customers must call to obiain new service offerings, billing information, and repair services
1s the same rumber customers must call 1o order new directories. Consequently, it is clear, that
BellSouth and BAPCO share resources, assets and/or employees, despite BAPCO's claim 1o the
conrary. BellSouth and BAPCO should not be able to gain a competitive marketing advantage by

refusing to allow AT&T equal coverage on the telephone directory if AT&T pays a reasonable
price for these services.

BellSouth's Position: 7hus is a dispute berween AT&T and BellSouth Adveriising and
Publishing Company (“BAPCO’) and not between AT&T and BellSouth. AT&T's request does not
consntute an oblhigation imposed upon BellSouth under § 251 or § 252 and is therefore not subject
lo this arbiration. The resolution of this issue should be negotiated between BAPCO and AT&T.

BAPCO's Position: BellSouth Adverusing and Publishing Corp. (“BAPCO "), the publisher
of the directories at issue, intervenced in these procecdings and filed an Exception alleging the lack
of subject matter and personal jurisdiction in these proceedings. BAPCQ is an affiliate, but not a
subsidiary. of BellSouth in the busmess of publishing directories, including white pages directories
and Yellow Pages directories. It is BAPCO and not BellSouth that publishes directories. The issue
of whether AT&T's name and logo should appear on direciory covers is not subject to resolution

in the present arbitration because 1t does not fall within the scope of compulsory arbitration
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provided by Section 252 of the Federal Telecommunications Act: and as BAPCO is neither a
telecommunications carrier nor a local exchange carrier within the meaning of Section 251 and 251
of the Federal Act.

ANALYSIS AND FINDINGS:

The record compiled in this matter establishes that BAPCO and BellSouth are affiliates, both
being subsidiaries of their parent holding company, BellSouth Corporation. BAPCO is the sole party
responsible for publication of directories, which it then provides to BellSouth for distribution.
BAPCO is engaged in no other business than the publication of directories. BellSouth exercises no
control over the operations of BAPCO. |

As was noted in discussion of Issue 3, BellSouth was under an affirmative obligation to
negotiate in good faith the particular terms and conditions of agreements to ﬁ.\lﬁll only those duties
of providing interconnection, resale of services or unbundling of network elements, as is specifically
enumerated in §251(b)(1-5) and (c)(2-6) of the Act. Likewise, this Commission’s jurisdiction in these
arbitration proceedings is limited to resolution of issues appearing on that exclusive listing At no
point in §25 I of the Act, or anywhere in the Act for that matter, does the issue of directory covers
appear Such an issue does not even bear a casual relationship to any of the exclusive issues for
negotiation (and therefore arbitration) appearing in the Act.

Furthermore, AT&T instituted the underlying arbitration proceedings with BellSouth
Telecommunications, Inc., while the directories are published exclusively by BellSouth Adverfising
and Publishing Corp. Although affiliates, each of these parties have separate and distinct corporate
identities that must be recognized Simply put, ordering BeliSouth ( Telecommunications, Inc.) to

place AT&T’s logo on directory covers would be meaningless, because BellSouth doesn’t publish
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directories, BAPCO does. Even had AT&T named BAPCO as a party to these proceedings its
request would have to be denied, as BAPCO is not subject to this Commission’s jurisdiction in
conducting the present arbitration. Under the Act, the duty to negotiate is only imposed on
incumbent local exchange carriers. See 47 U.S.C. §251(c)(1). This Commission's jurisdiction in the
instant proceeding is limited to arbitration of any “open issues™ from negotistions between an ILEC
and CLEC. See 47 US.C. §252(b)(1). Inshort, BAPCO was not subject to compuisory negotiation
under the federal Act, as it is not an ILEC and as the directory cover issue is not among the exclusive
enumeration of issues subject to mandatory negotiation and it accordingly cannot be subjected to
compulsory arbitration.

As the issue of directory cover logo placement is not properly the subject of arbitration under
the federal Act; as BellSouth has no ability to control or direct the placement of names or logos on
directory covers, and as BAPCO. the sole party responsibie for publication of the directories in
question, is not jurisdictionally subject to arbitration under the Act, AT&T’s request for an order
directing the placement of its name and logo on the directory cover is rejected.

ISSUE 10:  Thus issue was resolved by the partes frio; to arbitration
ISSUE 11: Advance Notice to Wholesale Customer of Service and Ngtwork Changes

AT&T's Position: /n order 10 compete equally with BellSouth, AT&T must receive nolice
of changes to services ad network capabilities being relied upon for service to customers from
BellSouth before BellSouth implements those changes. This is needed to ensure BellSouth is not
&iven a tactical advantage over the new entrani. Without such notice, BellSouth could undermine

the viability of AT&T services by repricing or changing the underlying service before AT&T could

adjust its offers.

25 ORDER U-22145



D1-29-97 11:50AM  FROM REGULATORY AFFAIRS = 70 915045282048 P013

BeliSouth’s Position: BellSouth will provide notice on new services and changes io existing
services when the tariffs are filed at the Commission. Earlier advance notice than the tariff filing
could lead 10 liability or further notice responsibilities as changes are made prior to actual filing
date. AT&T and BellSouth have agreed to terms for notification of technology or operational
changes that impact AT&T's use of services purchased by AT&T from BeliSouth. BellSouth would
provide scheduled notices to all carriers concerning network changes that can impact
interconnection or network unbundling arrangements. Further, regularly scheduled joint
engineering meetings between BellSouth and local providers will provide notice on other technical
changes. They only outstanding issue is that AT&T wants BellSouth to provide notice 45 days in
advance of the introduction of new services. In this rapidly fluctuating competitive environmen,
it would be impractical 10 provide udvance notice to the extent AT&T has requested. Addinmonally,

- such notice in advance might subject BellSouth to complaints or other obligations should plans for
new service mtroductions not occur as originally noticed.

BellSouth has proposed an alternative that would allow for a ionger notice period. Basically
the alternative plan limits BellSouth's liability in the event changes occur after notice is provided
and also limiis the CLEC's use of this information to operational and billing changes. This
ulternanve has been deemed as acceptable by at least one other potential reseller and should be a
reasonable resolution for this issue with AT&T.

ANALYSIS AND FINDINGS:

BellSouth shall advise AT&T at least 45 days in advance of any changes in the terms and

conditions under which it offers Telec;mmunications Services to subscribers who are non-

telecommunications carriers including, but not limited to, the introduction or discontinuance of any
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feature, function, service or promotion. To the extent that revision occur between the time BellSouth
notifies AT&T of the change, BellSouth shall immediately notify AT&T of wchlrevisions consistent
with its internal notification process. AT&T will not be allowed to hold BellSouth responsible for
any cost incurred by AT&T as a result of such revisions, unless such costs are incurred as a result of
BellSouth’s intentional misconduct. AT&T is also precluded from utilizing the notice given by
BellSouth to market its resold offering of such services in advance of BeltSouth.
ISSUE 12:  This issue was resolved by the parties prior to arbitration
ISSUE 13:  This issue was resolved by the parties prior to arbitration
ISSUE 14:  Access to Unbundied Network Elements

AT&T imtially requested BellSouth to unbundle twelve of its network elements. The parties’
ongoing negotiations have reduced the number of open issues. Following stipulation entered at by

" the parties at the beginning of the arbitration hearing. there are only three remaining issues of

contention, namely 1) the manner in which AT&T should be given access to the Network Interface
Device (“NID"), 2) whether BellSouth can limit AT&T to ‘mediated’ access to the AIN functionality
contained in the unbundled signaling transfer points and service control points and data bases, and
3) whether vertical services are included in the definition of “unbundled Local Switching ™ Each of
these “sub-issues” will be addressed separately

14(A): Network Interface Device (“NID™)

AT&T's Position: BellSouth refuses to allow AT&T 1o attach its loop wire to a BellSouth
NID in those cases where the NID does not have excess capacity. BeliSouth claims that such access
would create an electrical hazard because this cormection would leave its loop without proper

grounding. BellSouth's position is baseless and should be rejected for two reasons. First, AT&T
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has set forth the reasonable and safe manner in which it is prepared 1o connect its wire (0 the
existing NID and has acknowledged the need for safety precautions. Properly trained technicians
would ensure that all cha;lgzs 10 the NID were consistent with the National Electrical Code.
Further, BellSouth’s proposal itself poses a danger due to the exposed wires connecting the existing
NID to the newly installed NID.

Second. BellSouth's position would negatively impact Louisiana consumers whose NIDs lack
excess capacity. Under BellSouth's proposal, these consumers would be forced to have an
additional NID attached to the outside of there homes if they chase to take advantage of competition
and change local service providers. This inconvenience is unnecessary and would be a disimcentive
1o the development of competition.

BellSouth’s Position: The NID is a single-line termination device or that portion of a
muluple-line termination device required to terminate a single line or circuit. The fundamemal
Juncrion of the NID is to establish the official network demarcation point berween a company and
its end-user customer. The NID, however, aiso provides a protective ground connection.

The FCC concluded in 1ts August 8th Order that 1 1s technically feasible 10 unbundle the NID:
however. the F(CC does not require that the CLEC be allowed to terminate its loop directly to
BellSouth’s NID. BellSouth believes that the NID-10-NID connection described in the FCC's Order
is an appropriate arrangement for a CLEC to connect its loop to the inside wire, providing, of
course, that the CLEC, in connecting 1o the inside wire, does not disrupt or disable the BellSouth
loop and NID. Alternatively, BellSouth has modified its original position to allow AT&T to connect

its loop to any unused terminals in the BellSouth NID.
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ANALYSIS AND FINDINGS:

This issue was extensively addressed in the FCC Order, which expressly rejected AT&T's
current position. However, as BellSouth has already stated its willingness to do so, in circumstances
where there is an open connections or terminals in BellSouth’s NID, AT&T shall be 'allowed to
connect its loops 10 such open connections or terminals. However, in circumstances where there are
no open connections or terminals, AT&T's request to disconnect BellSouth's loop from the NID is
inappropriate. In addition to providing the connection between the local exchange carrier’s loop and
the customer’s wiring, the National Electric Code requires that the NID be grounded and bonded via
the NID. IfBellSouth’s loop is disconnected from the NID it must be re-grounded in some fashion.
To allow a third party to disconnect BellSouth’s loop from the NID and re-ground it appears to be
fraught with potential for damage to BellSouth’s loop, particularly when the alternatives are
considered. In circumstances where there are no open connections or terminals, AT&T be allowed

1o effect a NID-to-NID connection as described in the FCC Order, at 94392 - 394.

14(B): AIN Capabilities (Signaling Link Transport Signaling Transfer) Points (STP)
) Service C | Points (SCP) and Datal

AT&T's Position: BellSouth refuses to unbundle access 1o its signaling nerwork elements
in such a way that AT&T can achieve parity in the creation and offering of Advanced Intelligent
Network ("AIN") based services. BellSouth secks 1o provide AT&T access to BellSouth's network

via a mediation device which BellSouth claims is necessary to ensure the security and integrity of

the network.
The Commission should order BellSouth to provide unmediated access to the AIN for three

reasons. First, infroduction of the type of medianon that BellSouth is proposing will directly affect

29 ORDER U-22145



01-29-97 11:50A  FROM KEGULATORY AFFALRS - 30 915045282048 01T

Louisiana consumers by increasing post-dial delay by an estimated 20% aver that of a similar AIN
call made by a BellSouth customer. The mcreased post dial delay thus creates a difference berween
the seryice offered by BellSouth and the service that new entrants will be able 10 provide their
customers. In order for robust competition in the local telephone exchange marke! to develop
quickly in Louisiana, new entrants must be able 1o offer potential customers service that meets or
exceeds comparable service provided by BellSouth. While the post dial delay increment may he
small, and may even, as BellSouth has suggested, be barely perceptible to a customer, the mere
existence of the difference in the quality of the service provided by AT&T and BellSouth could be
exploited hy BellSouth to its advamtage. As demonstrated by the excerpt from the BellSouth Iniernet
wehsiie page used in the cross examination of Mr. Varner at the hearing, BellSouth can and will
lake strategic advantage of any disparity, real or perceived, between its service and the service of
new entrants. Such a result will disadvantage the new entrant's ability to attract customers and
therehy severely inhibit the growth of competition in Louisiana.

Second, mtroducnon of a mediation device into the signaling network will insert additional
points of potental network failure, as well as increasing the cost and time of implementing services
10 customers. As detailed in the direct testimory of AT&T witness Mr. Hamman, existing safeguards
within the signaling nerwork already provide the necessary protection against traffic overload and
unauthorized access. Further, recent industry trials and tests of AIN capabilities demonstrate that
mediated access to the AIN is unnecessary.

Third, allowing BellSouth 1o utilize the mediation device would contravene the Louisiana
Commussion's own order that local exchange carriers must provide access 1o each other's databases,

including AIN, "through signaling interconnection with functionality, quality, terms, and conditions
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equal 10 that provided to the {local exchange carrier] and its affiliates.” LPSC Reg. § 901(L)(3).
Should this Commission conclude that mediation is necessary, BellSouth must also be
required 1o route its traffic through such mediation. The LPSC § 901(L)(3) requires that access to
databases, including AIN, be “equal * to that which the LEC provides itself. Consequently, all
carriers should route traffic through the mediation device. Additionally, requiring BellSouth to also
route its traffic through the mediation device, encourages BellSouth to cooperate with AT&T 10
create a device that is less noticeable 1o all customers by putting ail on a level playing field.
BellSouth’s Position: BellSouth has agreed 10 give AT&T access to BellSouth’s AIN
capabilities. In order to prevent both intentional and unimentional disruption of its nemwork,
BeliSouth proposes that compulter software referred to as "mediation” devices be put inio place.
BellSouth has agreed, should AT&T believe that it needs similar protection from any BellSouth's
AIN databasc connected to AT& T s network, to allow AT&T use of similar mediation devices.
RellSouth believes that rwo types of medimion are required to protect its network from
mitermonal or wnnientional disruption.  The first is medianon required between a third parry's (such
as AT&T's) Service Control Pomt (“SCP") and BellSouth’s Signal Transfer Points (“STPs").
BellSouth helieves it has a right to protect iis nerwork. Even with the development of new AIN
Juncuonality. a mechanism for mediation i1s required to prevent intentional or unintentional
disruption of BellSouth s AIN newwork by a CLEC. In his pre-filed testimony, Mr. Hamman pointed
10 a joint report on testing conducted by AT&T and BellSouth on the subject of AIN interconnection.
One need simply read from the first page of BellSouth's portion of that joint report 1o undersiand

why such un-mediated access should not be allowed. The Jirst page of that report includes the

Jollowinyg wo sentences:
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Testing conducted berween AT&T and BellSouth focused exclusively on

the call processing aspects of the MMB service and did not address more

global and complex AIN interconnection issues such as billing.

operations, administration, maintenance or provisioning.... As verified

during the Imterconmection Test, this architectwral proposal fails to

address a significant number of concerns in a manner that would meet

the following network requirements...

See AT&T - BellSouth AIN Test Report (BellSouth Individual Report), attached as Exhibit 1 to Pre-
JSiled Direct Testimony of J. Hamman.

Mr. Hammn also suggests that post dialing delay (that is, the time between the completion
of dialing and proper disposition of the call (ringing tone, announcement, busy lone, ¢lc.) is an
additional factor in requiring un-mediated access. Unfortunately Mr. Hamman did not note tha
AT&T and BellSouth differ significantly in their projections of the amount of additional post dialing
delay introduced by mediation devices and further, whether such post dialing delay 1s even
discernible to the customer making the call. At the hearing, Mr. Hamman testified that, in his
opinion. a post-dialing delay of 810 of a second was perceptible 1o customers. Sec Hearing
Transcript, Vol I, atp. 137, Il 19-2]. BellSouth submits that 8'10 of a second is not perceptible,
‘and a small: price to pay for network rehability.

The second form of mediation that BellSouth believes is appropriate is intended to protect
the contents of BeilSouth s call related databases. If third parties are allowed direct access to those
datahases, BellSouth believes disruption is possible from third parties who wish to either update the

contenis of those databases or to create new service logic stored in those databases that would

instruct BellSouth switches how to process and route certain calls.
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ANALYSIS AND FINDINGS:

BellSouth has already agreed to give AT&T access to its AIN capabilities The question
presented in this issue is whether access-to these capabilities will be “mediated.” AT&T’s concern
with mediation is two-fold. First, the introduction of mediation into the network is an additional point
of potential system failure and, secondly, that mediation would add a posi-dialing delay of between
1/10 and 8/10 seconds (the BellSouth and AT&T witnesses differed on the actual amount of post-dial
delay). This question was the subject of a great amount of discussion in the FCC Order, at §V(J)(4).

which provides in pertinent part:

Although we conclude that access 1o incumbent AIN SCPs is technically feasible, we
agree with BellSouth that such access may present the need for mediation mechanisms
to, among other things, protect data in incumbent AIN SCPs and ensure against
excessive traffic volumes In addition, there may be mediation issues a competing
carrier will need to address before requestmg such access. Ammm:;.m

Lhun;umb.:m_s_ﬁl]ﬂ_fiﬂhms. (Emphasns added) Id, at 1]488
In short, AT&T's request for unmediated access to the AIN is inappropriate, and the appropriate
question for this arbitration proceeding is simply whether mediation mechanisms are available and
whether they will adequately protect against intentional or unintentional misuse of BellSouth’s ATN
facilities. The record in this matter establishes that mediation protocols are currently technically
feasible, and BellSouth has stated for the record that it deems such mediation sufficient to protect its
facilities AT&T's alternative assertion that should this Commission conclude that mediation is
necessary BellSouth must also be required to route its traffic through such mediation is also rejected.

Although the introduction of mediation admittedly introduces a post-dialing delay, AT&T’s position
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that the Act’s requirement of “parity” mandates that all parties have comparable delays is
unsupportable. The Act, at §251(a)(3), describes dialing parity as access with “no wnreasonable
delays.” As the FCC has already required mediation when technically feasible and resultant post-
dialing delays must be deemed “reasonable” and t'herefore at parity. Accordingly, BellSouth is
ordered to provide AT&T with access to its AIN ‘facilitis, but only subject to mediation.

14(C) Local Switching:

AT&T's Position: BelliSouth refuses 1o unbundle Local Switching that includes all the
features, functions, and capabilities mherent in BellSouth's switches, but does not mclude the
separate and distinct network elements of operator systems and inter-affice transport. BellSouth’s
second "justification” for refusing to provide Local Switching as requested by AT&T is tha
customized routing 1s not techmcally feasible. Also, BellSouth claims it cannot unbundle Oy -rator
Systems, Tandem Switching, Dedicated and Common Transport based upon its argument that
customrzed routing is not technically feasible.

BellSouth's Position: AT&7 has requested that the local switching capability and operator
systems he made available as unbundled network elements and as separate elements of total service
resale. What these parties define as ‘local switching” and ‘operator systems” are more
appropriately referred to as Selective routing “or ‘customized routing. * Essentially, AT&T wants
BellSouth to provide selective routing arrangements that will enable an end-user (for which a
CLEC acquires service from BellSouth at wholesale and resells at retail) to reach a CLEC's
operators just as a BellSouth customer reaches a BellSouth operator or repair service center today
when dialing 0. 411 or 611. AT&T has defined two other unbundled network elements (dedicated

transport and common transport) as requiring the selective routing capability.
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BellSouth will resell its retail services and offer all capabilities (operator and directory
services, dedicated transport and common transport) on an unbundled basis; however, when a
CLEC reselis BellSouth’s services or otherwise utilizes BellSouth's local switching it is not
technically feasible to selectively route calls to CLEC operator service or repair senviée platforms
on a non-discriminatory basis to all CLECs who may desire this feature.

ANALYSIS AND FINDINGS:

As in issues 6 and 7, supra, resolution of this issue hinges on whether “selective routing™ is
technically feasible. The Commission would simply adopt and reaver the resolution of this question
as presented in analysis of Issue 6- that selective routing is not technically feasible- and deny AT&T's
request that local switching capability and operator systems be made available as unbundled
network elements
ISSUE 15: Limitations on Combining Unbundled Network Elements

AT&T Position: BellSouth may nort place any restrictions on AT&T's ability 10 combine
unhundled network elements with one another, with resold services, or with AT&T's or a third paryy's
Jacilines. The Act expressly requires BellSouth to "provide such unbundled network elements n a
manner that allows requesting carriers 10 combine such elements in order to provide such
telecommunications service.” 47 U.S.C.A. § 251(c)(3). The FCC specifically found that a new
entrant may combine unbundled network elements in cory manner it chooses. 47 C.F.R §§ 51.309(a)
and 51.315(c); FCC Order No. 96-325 %% 292, 296. Nowwithstanding these clear legal
requirements, BellSouth refuses to provide AT&T with the unbundled Loop Facility and unbundled
Local Swiching if AT&T plans 1c combine them and offer service lo consumers using these

elememnss. Instead. BellSouth maimains that AT&T's only "choice is 10 buy BellSouth's existing port
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offering at a wholesale price and then resell it to AT&T's customers. AT&T contends BellSouth must
provide access to the unbundled network elements which AT&T has requested. Unbundiing refers
to the offering of discrete elements of the incumbent LEC's network as generic functionalities rather
than as retail services. Once a network element has been unbundled from the local exchange
nerwork, it can he combined with other elements in such a way as to provide service offerings. The
nerwork elements must be unbundled so that AT&T can combine these ingredients to create for
consumers the widest variety of service options, including services not available from BellSouth.

Fach of the elements requested meei the dgﬁm’tion of a network element as "a faciliry or
equipment used 1 the provision of a telecommunications service” including the "features, functions,
and capabilittes that are provided by means of such facility or equipment, including subscriber
numbers, databases. signaling systems, and information sufficient for billing and collecnoh or used
nr the transmission, routing, or other provision of a telecommunications service.” 47 U.S.C.A.
$153029). AT&T helieves the Act requires that BellSouth provide access to network elements a1 any
rechnically feasible point. 47 U.S.C.4. § 251(c)(3). Technical feasibility under the Act refers solely
10 tcchmcal or operational concerns and not economic, space or site considerations. 47 C.F.R.
& 31.5: FCC Order Nu. 96-325 © [98. Provision of all of the elements requested is technically
feasible.

The ability 10 combine the unbundled Local Loop and wnbundled Local Switching allows new
enirants (o create a “platform configuration,” whereby the new entrant combines an unbundled
switch and an unbundled loop to form a basic exchange platform for local exchange services. The
new entranit can then market this basic platform, or combine it with its own network elements, such

as Operator and Directory Assistance services. The use of the platform by a new entrant allows for
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lower prices and ease of shifting between providers; does not require reconfiguration for a change
in providers: and solves the problem of local number portability. New entrants will not choose 10
purchase unbundled elements to recreate a serﬁce available for resale simply 1o avoid paying
wholesale rates. Re-creation and marketing of services using unbundled nerwork eleme;:ts requrres
skills and expertise that many new entrants do not possess and involves increased risks over
purchasing services for resale.

BellSouth’s Position: For purpo;ves of this proceeding, BellSouth does not ask the
Commission 1o rule on the issue of whether AT&T can recombine network elements 1o recreate
BellSouth's existing services. That is an issue before the Eigith Circuit Court of Appeals. BellSouth
requests the Commission 1o address the appropriate pricing for such recombinations. BellSouth
respectfully requests this Commission to conclude that under the Act, when a new entrant such as
AT&T simply purchases and combmnes underlying unbundled network elements o create a service
substannally identical to thar which BellSouth is already offering at retail (especially in the case of
unhundlied local loop and unbundlied local switching), the parties should treat that transaction for

“what 1t 1s. the resale of a service, rather than the combination of unbundled elemems, and for
pricing purposes, the new entrants should pay the discounted wholesale rate applicable to resold
services.

AT&T's interpretation of the Act will grve AT&T (1) the ability to resell BellSouth's reail
services, but avoid the Act's pricing standard for resale; (2) the ability for AT&T to avoid the jomt
marketing restriction specified in the Act. as well as any use and user restrictions comained in
BellSouth's tariffs’ (3) the abilty to argue for the retention of access charges by AT&T even though

the actual arrangement is "disguised resale”; (4) the ability 10 maximize its market position by
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gaming the system and targeting the most profitable form of resale t0 particular customers fi.e..
resale in rural areas, and rebundled services in urban areas); and. (5) the ability 10 foreclase. 1o
a large extent, facilities-based competition and competitors. Moreover, AT&T would be able 10 do
all of this without investing the first dollar in new facilities or new capabilities.

ANALYSIS AND FINDINGS:

AT&T requested that this Commission impose no restrictions on AT&T’s ability to combine
BellSouth’s network elements in AT&T's providing of local service. The FCC rules clearly provide
that an ILEC shall provide network elements in a manner that allows requesting CLEC’s to combine
such network elements in order to provide a telecommunications service. In addition, the FCC rules
provide that upon request an ILEC shall perform the functions necessary to combine unbundled
network elements with elements possessed by the CLEC in any technically feasible manner

However, the federal Act establishes separate and distinct pricing methodologies for resold
services and for unbundled network elements. Specifically, the Act mandates that wholesale rates
shall be determined on the basis of retail rates charged to subscribers, excluding the costs avoided by
the local exchange camier (§252(d)X(3)). Each [LEC has the duty to offer for resale at wholesale rates
any telecommunications service that the carner provides at retail to subscribers who are not
telecommunications carriers (§252(d)(4)) However, with respect to interconnection and network
elements, the Act specifies that the charges shall be based on cost and may include a reasonabie profit
(§252(d)(1)(A)). Further, the Act places a restriction on the ability of certain telecommunications
carriers 10 jointly market resold services with interLATA services (§271(e)X(1)).

Cleariy, all relevant portions of the Act and the FCC Order provide that AT&T may purchase

unbundied elements from BellSouth and rebundie those elements in any manner that is technically
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feasible. This fact is undisputed by either party. The real issue presented is not whether AT&T may
purchase and rebundle elements in any manner they choose, but the rate of compensation for the
purchase of such ‘elements.’

To the extent AT&T purchases unbundled network elements and then recombines them to
replicate BellSouth services, it is reselling BellSouth’s services. As Shakespeare pointed out, a rose
by any other name is still a rose, and so it is with resale, even when AT&T chooses to call it 2
combination of unbundled elements. Both the FCC and this Commission have issued Orders strongly
supporting an aggressive resale market This commitment to resale would be rendered meaningless
if AT&T were allowed bypass resale through the fiction of “rebundiing.” Unrestricted pricing on the
recombination of unbundled elements would allow AT&T to purchase unbundled elements from
BellSouth and then rebundle those elements without adding any additional capability, in order to
create a service which is identical to a retail offering already being provided by BellSouth and
therefore subject 10 mandatory resale. Such an arrangement would allow AT&T to avoid both the
Act's and this Commission’s pricing standards for resale, avoid the Act’s restrictions regarding joint
markeung and avoid access charge requirements Such an arrangement would also serve as a
disincentive to the TLECs to construct their own facilities

Accordingly, AT&T may combine unbundied network elements in any manner they choose,;
however, when AT&T recombines unbundled elements to create services identical to BellSouth’s
retail offerings, the prices charged to AT&T for the rebundled services shall be computed at
BellSouth's retail price less the wholesale discount established in Order U-22020 or any subsequent

modifications thereof (the current resale discount rate is 20.7%) and offered under the same terms
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and condition as BellSouth offers the service under.® AT&T will be deemed to be “recombining
unbundled elements to create services identical to BellSouth's retail offerings” when the service
oﬁ'ered by AT&T contain the functions, features and attributes of a retail offering that is the subject
of properly filed and approved BellSouth tariff. Services offered by AT&T shall not be considered
“identical” when AT&T utilizes its own switching or other substantive functionality or capability in
combination with uﬁb\md!ed elements in order to produce a service offering. For example. AT&T's
provisioning of purely ancillary functions or capabilities, such as operator services, Caller ID. Call
Wait;ng. etc . in combination with unbundled elements shall not constitute a “substantive functionality
or capability™ for purposes of determining whether AT&T is providing “services identical to a
BellSouth retail offering '

ISSUE 16:  Access to Rights-of-Way, Poles, Ducts, and Conduits

AT&T's Position: BellSouth must provide AT&T access to rights-of-way. conduit, pole
attachmenis. awd any other pathways on terms and conditions at parity to that provided by BellSouth
to itself or any other party. BellSouth has hacked off of its original demand for reservanon of
capacin up 1o five years in advance, but has offered no alternative demand. It has mdicated that
11 would not grant even one year of reserved space to AT&T.

AT&T's position is that BellSouth should not be permitted to reserve for itself capacity in a
given facility unless other carriers are permitted to reserve capacity for an equal number of years
because the Act requires BellSouth to provide nondiscriminatory access to other providers.
47 US.C.A. § 251(c)(2) and (6). The FCC Order also explicitly prohibits BellSouth from reserving

right-of-way capacity for its future needs ai the expense of the needs of new entrants. FCC Order

*See discussion at Issue 2, supra.
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No. 96-325 € 1170. "Nondiscriminatory” means that BeliSouth must provide 10 others the same
access it provides 1o itself.

BellSouth’s Position: BellSouth agrees to provide AT&T equal and non-discriminatory
access to poles, duct, conduit (excluding maintenance spares), entrance facilities, and rights of
way under its control, which are not currently in use and not required by BellSouth as a
maintenance spare. The equal and non-discriminatory access shall be on terms and conditions
equal 10 that provided by BellSouth to itself or to amy other party, except that BellSouth should
not be required to give access to its maintenance spares. BellSouth's reservation of maintenance
spares is a standard teleccommunications industry pracri?e. A maintenance spare is simply a place
reserved on the pole or in the conduit in which BellSouth can place facilities quickly in response

to emergency situations such as cut or destroyed cables. Extensive delays in service restoration
will be experienced if BellSouth’s maintenance spare is forfeited.

BellSwuth’s original position sought to reserve conduit and pole capacity reguired by
BellSough 's five-year forecasi. However, the FCC Order apparently concluded that an incumbent
1.F.C may not reserve space in its conduit or on its poles for its own use different from what it
would allow a CLEC to reserve. If the FCC Order on this issue withstands appeal, BellSouth will
face the conundrum of either allocating conduit and pole space on a first come, first served basis
or allowing parties to reserve capacity no matter the timeframe. BellSouth cannot efficiently and
effectively provide service un;ier either scenario for the reasons stated by Mr. Milner.
Nevertheless, in an effort to resolve this issue, BellSouth proposes that no space be reserved by
any party and that available space be allocated on a ¥irst come, first serve " basis. BellSouth does
request that its emergency spares, which are used during emergency restoration activities, be
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excluded from allocation. Further, terms and conditions of such access shall not include the
mandatory conveyance of BellSouth’s interest in real property involving third parties.
ANALYSIS AND FINDINGS:

This issue is readily resolved through reference to the Act, which requires unbundied access
to rights-of-way, and previous Orders of this Commission. Pole attachments are addressed in this
Commission’s General Order dated December 17, 1984 This Order was recently reaffirmed in the
General Order dated March 15, 1996. This latter Order, entitled “Regulations for Competition in the
Local Telecommunications Market,” provides at §1101(K) that Telecommunications Service
Providers shall allow nondiscriminatory access to their conduits and rights-of-way by other
Telecommunications Service Providers for the provisioning of local telecommunications services.”

Allowance of reservation of pole/conduit/right-of-way capacity- finite resources- will
inevitably lead to strategic posturing by parties and would appear to be at direct odds with this
Commussion and the Acts requirement of non-discriminatory access. The sole exception to this would
be the “maintenance space™ noted by BellSouth, which is found to be a technical necessity.

Although BellSouth may reserve unto itself a “maintenance spare,” all other pole capacity shall
be allocated on a first come/first serve basis.

ISSUE 17:  This issue was resolved by the parties prior to arbitration
ISSUE 18:  Thuis issuc was resolved by the parnes prior to arbitration
ISSUE 19:  Access to Unused Transmission Media

AT&T's Position: BellSouth must lease to AT&T its unused transmission media also known

us "dark fiber.”" AT&T believes that dark fiber meets the Act's definition of a network element. 47

U.S.C.A. § 153(29). The fact thar it is not currently in use does change its nature. AT&T will
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deploy SONET rings in certain market areas 10 create competitive facilities. Building Ihc.tc‘rmgs
will require the placement of many miles of fiber, with the attendamt difficulries of obtanung
rights-of-way. condhit and pole, and building permits. Access to BellSouth's dark fiber will permu
AT&T 10 develop its own network facilities more quickly because it can put 10 good use an existing
but unutilized element in BellSouth'’s network and will not need to lay its own fiber and obtain rights-
of-way, conduit, poles and building permits.

BellSouth’s Position: The “dark fiber" to which AT&T seeks access is, by defininon,
wmsed by BellSouth, and does not form pari of BellSouth s functioning nerwork. Accordingly, it
should not be considered a “network element ” subject 1o unbundling under the Aci.

ANALYSIS AND FINDINGS:

Section 251(c)(3) of the Act imposes a duty on incumbent LECs to “provide. to any
requesting telecommunications carrier for the provision of a telecommunications service.
nondiscriminatory access to network elements on an unbundled basis.” The Act, at §153(a)(45)
defines ‘network element’ as “a facility or equipment used in the provision of a telecommunications
service ™ As noted by BeliSouth, unused transmission media is by definition not used, and therefore
it is not a “neiwork clement.” BellSouth’s unused transmission media is therefore not subject to
mandatory unbundling under the Act
ISSUE 20:  This issue was resolved by the parties prior 1o arbitration
ISSUE 21:  Provision of Copies of Records Regarding Rights-of-Way

AT&T's Position: BellSowth must provide AT&T with copies of pole and conduit
engineering records. The FCC Order mdicates an expectation that BellSouth will make its maps,

plais and other relevam daia availahle for inspection and copying when BellSouth receives a
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legitimate request for access to its facilities or property. FCC Order 96-325 € 1223: Copies of
these records are required to facilitate AT&T's plarming of access 1o facilities which in turn is
necessary to provide service 1o Louisiana consumers. AT&T agrees that appropriate conditions can
be imposed to protect proprietary data.

BellSouth’s Position: BellSouth's engineering records for rights of way are extremely
proprietary. BellSouth has agreed to provide AT&T with structure occupancy information regarding
conduits, poles, and other right-of-way requested by them within a reasonable time frame.
BellSouth will allow designated CLEC personnel, or agents acting on behalf of a CLEC, 1o examine
engineering records or drawings pertaining to such requests that BellSouth determines would be
reasonably necessary 10 complete the job. In negotiations, AT&T has said it has been satisfied with
BeliSouth's coordination and cooperation on structure access situations. Additionaily. in
negouations AT& T said that it would not be willing to give BellSouth capies of its plats in a reverse
sunation. Plats and detailed engineering records are considered proprietary information and the

FCC Order accords BellSouth reasonable protecnon of its proprietary information comained

" records provided to AT&T.

ANALYSIS AND FINDINGS:

As was noted in discussion of Issue 16, supra, this Commission already has ruies and
regulations in place requiring non-discriminatory access to rights-of-ways. This requirement would
be meaningless without access to the requested records. Nevertheless, BeliSouth is correct in its
assertion that many of these records might contain confidential or proprietary information. BeliSouth

shall make the requested records availai:le. subject to the execution of a mutually acceptable

confidentiality agreement
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ISSUE 22:  This issue was withdrawn from arbitration by AT&T
ISSUE 23:  This issue was withdrawn from arbitration by AT&T

ISSUE 24: What is the appropriate price for each unbundled network element that AT&T
has requested?

AT&T's Position: AT&T propbses that the Conmmission set unbundled network element
prices at the costs generated by AT&T's proposed Hatfield Model rates. Each of the prices
recommended by AT&T represent BellSouth's TELRIC, plus a reasonable share of joint and
common costs. AT&T further contends that the Commission should adopt the AT&T proposed
operaltor systems prices based on BellSouth cbst dara until BellSouth produces cost data sufficient
0 permit a more detailed analysis.

BeliSouth’s Position: BellSouth recommends as rates for unbundled network elements the
BellSouth's existing 1ariffed rates for services that are comparable to the unbundled nerwork
elements, where they exist, because those existing 1ariff rates are based upon BellSouth's costs, have
heen approved by this Commission, include a reasonable profit, and, therefore. meer the
requurements of § 252 of the Act. For unbundled network elements where there are 1o existing tariff
raies, BellSouth proposed markei-based rates that are subject to a true-up process within the next
six momths. BellSouth's proposed rates are set forth in Scheye Exhibit RCS-2. BellSouth and ACSI
used this approach in its recently negotiated settlement, in which the parties agreed on rates for the
elements that ACSI needed to get into business, anc{ made the agreed-upon market rates subject to
a true-up process afier the relevant regulatory bodies determined final prices through a generic cost
proceeding. As long as the prices here are set on a reasonable basis (which does not mean the FCC

proxy rates or rates derived from the Hatfield Model) and as long as there is a true-up provision
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